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Abstract 

This report examines the distinctive position of sinking Small Island Developing States 
(SIDS), a group of 39 States, located in the Caribbean, the Pacific, the Atlantic, the 
Indian Ocean, and the South China Sea. As unique global actors, their legal and political 
contributions to global governance, specifically with regards to the consequences of 
climate change-induced sea level rise on statehood, merit further attention. 

First, the analysis briefly maps out the evolution of SIDS as global actors, and their 
legitimacy as norm entrepreneurs. It investigates the specificities of SIDS’ action on the 
global stage: through alliance building and by leveraging different institutional frameworks. 
Second, it explores the strategies for change initiated by SIDS, through a case study of their 
actions in the area of the law on statehood. The report showcases how SIDS are seeking 
to alter the rules of the game: by reconceptualising statehood and its recognition, a core 
condition for the participation of entities in global governance institutions. 

These developments carry significant implications not only for the evolving concept of 
statehood in international law, but also for anticipating and mitigating emerging sources 
of geopolitical tension. As the international community grapples with the growing physical 
and political impacts of climate change, the creative innovations pioneered by SIDS may 
shape how communities most affected by rising sea levels defend their way of life—and 
inspire other States facing different climate-related challenges to reimagine their own 
responses.
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Key Findings 

]	 SIDS pursue their interests through strategic alliance-building and participation in 
intergovernmental organisations, amplifying their voice on the global stage by 
combining forces. Through alliance-building, SIDS have been instrumental in judicial 
proceedings before the International Tribunal for the Law of the Sea (ITLOS) and the 
International Court of Justice (ICJ) concerning States’ rights and obligations with 
respect to climate change, as well as in the formulation of declarations and regulatory 
frameworks.

]	 With respect to codification and progressive development of the law, SIDS have been 
particularly active in the International Law Commission’s (ILC) work on ‘Sea-level rise 
and international law’. Individual SIDS were at the origin of the topic being included on 
the ILC’s agenda, and they have been instrumental in the substantive work through the 
submission of comments in different constellations. 

]	 SIDS are active through advocacy in multilateral fora, such as at the UN Framework 
Convention on Climate Change Conferences of the Parties (COPs) and the recent 
UN Summit of the Future, and have adopted several policy initiatives—for instance, 
the Rising Nations Initiative—aimed at preserving the SIDS’ sovereignty and their 
statehood, while safeguarding the rights of affected populations.

]	 Substantively, SIDS have made important contributions to the law on statehood and 
how it might be affected by rising sea levels. Climate change-induced rise of sea levels 
can have a profound impact on the concept of statehood, for which territory is a central 
notion. In the case of low-lying SIDS, sea level-rise entails a probable loss of most or 
all of their territory, meaning their continued statehood could come into question. Any 
proposed solutions—from the building of artificial islands to entirely deterritorialised 
statehood—impact the territorial notion of statehood and would demand 
reconceptualization of current international law. Indeed, the issue of rising sea-levels 
is not solely about territory, but affects political independence, sovereignty, and 
self-determination. SIDS have spearheaded efforts in responding to these challenges, 
advancing the law on statehood in two main respects: 

	 •	 On the one hand, SIDS have expansively interpreted the rules governing States’ 		
		  obligations of recognition of statehood, including a duty of remedial recognition of 	
		  statehood for breaches of international law by polluting States.
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	 •	 On the other hand, they have changed the ways in which States relate to each 		
		  other, by either imposing recognition as a treaty condition; or by changing their 		
		  own form of representation, and becoming purely maritime sovereign States. 		
		  The most striking example of this is Tuvalu’s proposal for digital nationhood: 		
		  it would reterritorialize Tuvalu’s statehood by linking maritime space to cyberspace, 	
		  displaying the coordinates of the former territory in their digital spaces. 

]	 The implications of climate change for State borders are wide-ranging, and go beyond 
rising sea-levels and shifting maritime zones. For example, natural borders formed 
by rivers might shift, glaciers and ice caps melt, desertification might change the 
landscape, influencing not only maritime borders and coastlines, but also territorial 
borders. The SIDS’ argumentation for remedial recognition of their territories, 
irrespective of physical changes, works particularly well for their own specific 
consequences, yet is not always compatible with different circumstances caused by 
climate change. Nevertheless, their approach can serve as inspiration for other States 
dealing with the consequences of climate change. 

]	 States gaining inspiration from SIDS’ creative approaches to statehood, including 
through digitisation, should remain aware of the possible downsides, or at least the 
impacts of such pervasive changes to their representation on the international stage—
not in the least due to the possible commodification of their data. Moreover, innovative 
solutions might lead to questionable results, with controversial entities gaining a claim 
to statehood, or controversial paths to statehood being justified. As such, caution 
remains advised before following in the SIDS’ footsteps and applying their strategies to 
a different factual constellation.
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Acronyms and Abbreviations

AOSIS				    Alliance of Small Island States

ARSIWA			   Articles on the Responsibility of States for Internationally 		
					     Wrongful Acts

BBNJ Agreement		  United Nations Convention on the Law of the Sea on the 		
					     Conservation and Sustainable Use of Marine Biological 		
					     Diversity of Areas Beyond National Jurisdiction

CARICOM			  Caribbean Community

COP				    Conference of the Parties

COSIS				    Commission of Small Island States on Climate Change and 		
					     International Law

FRDP				    Framework for Resilient Development in the Pacific

ICJ	 				    International Court of Justice

IGO				    Intergovernmental organisation

ILC					    International Law Commission

ITLOS	 			   International Tribunal for the Law of the Sea

PIF					    Pacific Islands Forum

SIDS				    Small Island Developing States

UNCLOS			   UN Convention on the Law of the Sea

UNFCCC			   UN Framework Convention on Climate Change

UNGA				    UN General Assembly
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Introduction

The Intergovernmental Panel On Climate Change (IPCC) has confirmed that global 
mean sea levels are rising due to climate change, will continue to rise, and that the rise 
is accelerating.1 Coastal ecosystems and settlement patterns of low-lying islands are 
profoundly impacted, endangering local and indigenous cultures.2 These issues will only 
be exacerbated by the projected permanent submergence of land.3 The effects of rising 
sea levels on the continued existence of island States’ territories is especially salient, as 
underscored by the International Law Commission (ILC) in its 2022 Second Issues Paper on 
‘Sea-level rise in relation to international law’, since proposed solutions have a far-reaching 
impact on the very notion of statehood in public international law.4 

Small Island Developing States (SIDS) are rightly worried about rising sea levels, and in the 
face of increasing risk to their territories, they have been increasingly active in international 
fora, advocating for solutions to the threats to their continued existence as States. Their 
proposed actions would profoundly impact the landscape of global governance: on the one 
hand, they expansively interpret the rules governing States’ obligations of recognition of 
statehood; on the other hand, they reconceptualise statehood and representation, thus 
changing the ways in which States relate to each other.

SIDS are operating in an international legal vacuum: there are no clear-cut rules about 
what would happen if a State lost its entire territory due to natural causes. As such, these 
States have a singular opportunity to make legally creative contributions to the evolution 
of global governance frameworks. The question remains whether the international 
community is open to these changes, and what their consequences might be. However, 
they have been expertly leveraging their status as unique actors to bring about evolutions 
in international law and politics.

For the purposes of this report, global governance will be defined as a complex of 
institutions, practices and processes between States and other actors on the global plane, 
to address common challenges and articulate common interests.5 This includes norms and 
rules, as well as both formal and informal institutions and practices, for the purpose of 
channelling shared expectations and steering international cooperation.6  

After a discussion of the SIDS’ legitimacy as advocates and norm entrepreneurs, this 
report will highlight two aspects of global governance that they are actively aiming to 
influence: the norms and rules governing relations between States, and the practices of 
representation and cooperation between States.



1.	 SIDS’ legitimacy as advocates and 			 
	 norm entrepreneurs

1.1. Small Island Developing States as unique global actors

The term Small Island Developing States refers to a group of 39 States, located in the 
Caribbean, Pacific, Atlantic, Indian Ocean and the South China Sea.7 These States were 
officially recognised as a distinct category of global actors for the first time at the United 
Nations Conference on Environment and Development in 1992.8 States agreed that they 
faced unique social, economic, and environmental challenges, due to their ‘small size, 
limited resources, geographic dispersion and isolation from markets’, while also sheltering 
‘a very high share of global biodiversity’.9 
  
Already in 1992, States recognised that certain SIDS were at risk of losing their entire 
national territories due to global warming and sea-level rise.10 Commitments to the 
sustainable development of SIDS were further made in 1994 at the Global Conference 
held in Barbados, which culminated in the Barbados Programme of Action identifying 
priorities and specific actions necessary to address the special challenges faced by SIDS as 
a result of, among others, climate change and sea-level rise.11 In 2014, SIDS were added to 
the mandate of the UN Office of the High Representative for Least Developed Countries, 
Landlocked Developing Countries and Small Island Developing States.12 Additionally, SIDS 
were recently designated as a category of States deserving recognition of their special 
circumstances in the Agreement under the United Nations Convention on the Law of 
the Sea on the Conservation and Sustainable Use of Marine Biological Diversity of Areas 
Beyond National Jurisdiction (BBNJ Agreement).13  

With SIDS recognised as especially vulnerable to the effects of climate change, they have 
been able to utilise this recognition in their advocacy work. For example, in their written 
submissions before both the International Tribunal for the Law of the Sea (ITLOS) and 
the International Court of Justice (ICJ) in the context of their respective advisory opinions 
on climate change, the participating SIDS shaped their narrative around their shared 
vulnerabilities, highlighting uneven existential threats and issues of State responsibility.14 

SIDS have used their special status under international law in different ways. Through 
alliance-building, they have been able to leverage different institutional frameworks.
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1.2. Stronger together: alliance building

SIDS have used alliance-building tactics to strengthen their position as advocates for their 
continued existence and the protection of their interests, and they are supported by several 
intergovernmental organisations (IGOs). Some of these IGOs have a mixed membership; 
others exclusively consist of SIDS.

(a) Alliance of Small Island States

The most important IGO consisting solely of SIDS is the Alliance of Small Island States 
(AOSIS), an IGO established in 1990 during the Second World Climate Conference in 
Geneva, which carries out advocacy and aims to influence international environmental 
policy.15 AOSIS is mainly concerned with amplifying SIDS’ marginalised voices in the areas 
of climate change and sustainable development.16 AOSIS is particularly active on the global 
plane. For example, in 2024, it adopted its ‘Leaders Declaration on Sea Level Rise and 
Statehood’, affirming that the statehood of SIDS cannot be challenged by climate change, 
and that they will remain members of the UN and all its specialised agencies.17 AOSIS’ 
Statement on the Global Stocktake at the 2023 COP28 was also particularly impactful, 	
and strong evidence of its ambitions and advocacy.18 

(b) Commission of Small Island States on Climate Change and International Law

Linked to AOSIS, there exists another specialised SIDS alliance: the Commission of Small 
Island States on Climate Change and International Law (COSIS). COSIS was established 
right before COP26 in 2021, with a mandate to ‘promote and contribute to the definition, 
implementation, and progressive development of rules and principles of international law 
concerning climate change, including, but not limited to, the obligations of States relating 
to the protection and preservation of the marine environment and their responsibility 
for injuries arising from internationally wrongful acts in respect of the breach of such 
obligations.’19 COSIS is active in judicial proceedings, having initiated the request for an 
ITLOS advisory opinion on climate change, in line with its specific competence to do so.20  
Its membership is open to all AOSIS members.21 
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(c) Pacific Islands Forum (PIF)

Additionally, many SIDS are part of the Pacific Islands Forum (PIF), which is a strategic 
regional partnership aimed at collaboration and cooperation between its members—
which include larger developed countries, such as Australia and New Zealand—to ensure 
peace, harmony, security, social inclusion and prosperity.22 The PIF has been especially 
active in the area of rising sea-levels, for instance at the UN Framework Convention on 
Climate Change (UNFCCC) Conferences of the Parties (COPs); or through its Framework 
for Resilient Development in the Pacific 2017-2030 (FRDP).23 Crucially, the PIF adopted 
its 2021 ‘Declaration on Preserving Maritime Zones in the Face of Climate Change-related 
Sea-Level Rise’, declaring that its members would fix their baselines at the current levels, 
notwithstanding climate change-related sea-level rise (see infra, section 2.2.).24 It moreover 
organised the 2023 ‘Regional Conference on Preserving Statehood and Protecting Persons: 
Legal Options and Institutional Responses to the Impacts of Sea-Level Rise, in the context 
of International Law’, specifically working on the continued existence of SIDS as States.25  

(d) Caribbean Community (CARICOM)

Several SIDS are members of the Caribbean Community (CARICOM), an IGO focusing on 
regional integration,26 which has observer status in the UN General Assembly (UNGA)27  
and concluded a cooperation agreement with the UN.28  

(e) Indian Ocean Commission

SIDS also participate is the Indian Ocean Commission, whose membership solely contains 
islands, and which advocates for the specific interests of its members in the areas of 
‘preservation of ecosystems, sustainable management of natural resources, maritime 
safety, entrepreneurship, public health, renewable energy and culture’.29 



09  / Statehood Guaranteed? Contributions of Sinking Small Island Developing States to Global Governance

(f) UN Office of the High Representative for Least Developed Countries, Landlocked 
Developing Countries and Small Island Developing States

Finally, SIDS are represented by the UN Office of the High Representative for Least 
Developed Countries, Landlocked Developing Countries and Small Island Developing 
States, which aims to protect and advance their interests through several programmes. On 
the one hand, it established the SIDS Global Business Network aimed at harnessing private 
investment.30 On the other, it has organised the SIDS National Focal Points Network to 
enhance coherence and coordination for sustainable development issues, centred around 
peer-learning and the exchange of best practices.31 

1.3. Action across the board: leveraging different institutional 
frameworks

Through the above alliances, as well as individually or in different constellations, SIDS have 
been able to leverage a variety of institutional frameworks to advocate for their interests, 
especially in the context of climate change and their continued statehood. This report will 
touch upon three examples: (a) advocacy via judicial proceedings at the ICJ and the ITLOS, 
(b) codification and progressive development of the law through the ILC, and (c) general 
activism in political fora. 

(a) Judicial proceedings 

SIDS have played a crucial role in the requests for advisory opinions submitted to the 
ITLOS in 2022 and the ICJ in 2023. The ITLOS has already delivered its unanimous Advisory 
Opinion on Climate Change and International Law on 21 May 2024;32 the proceedings 
before the ICJ are still pending, but the oral phase was concluded in December 2024.33  
SIDS were at the forefront of the judicial action: 

COSIS submitted the request for an ITLOS advisory opinion on climate change and 
international law, relating specifically to the obligations of the UN Convention on the Law 
of the Sea (UNCLOS) State Parties to reduce marine pollution, and to protect and preserve 
the marine environment.34 Written observations were submitted by four individual SIDS 
(Mauritius, Nauru, Belize, and Micronesia), as well as collectively by COSIS and the Pacific 
Community (counting 14 SIDS among its members).35 Comoros also appeared for the oral 
hearings, in addition to the initial four participating at the written stage.36  
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In the same decision in which COSIS decided to request an advisory opinion from ITLOS, it 
also expressed its support for Vanuatu’s initiative at the UNGA to request an ICJ advisory 
opinion, directing its Legal Experts to assist COSIS members in their submissions to the 
ICJ.37 Indeed, the UNGA’s request for advisory opinion to the ICJ was initiated by Vanuatu, 
supported by three other SIDS (Antigua and Barbuda, the Federated States of Micronesia, 
and Samoa), as well as fourteen other States.38 

The question has been raised by Guilfoyle as to the utility of such judicial proceedings 
initiated by smaller States, including SIDS.39 He argues that it is part of their strategy of 
‘legal statecraft’: using legal arguments to create political leverage in order to advance 
policy objectives.40 He points out, as is argued in this report, that such judicial proceedings 
are used by small States as part of a broader strategy to change norms, leveraging different 
institutional frameworks, and collecting support for their interests.41 Judicial proceedings 
are especially useful, according to Guilfoyle, because their outcome can delegitimise the 
actors having been pronounced in violation of international law, and mobilise support from 
other States.42 

SIDS advocating in the field of climate change and law of the sea is an especially salient 
example of legal statecraft techniques: two advisory opinions were requested, in two 
different yet both highly legitimate international tribunals, effectively pitting the SIDS 
against the larger and more powerful polluting States—even if the proceedings were not 
contentious.43 The delegitimising aspect of the SIDS’ legal statecraft is particularly present 
in the ICJ proceedings, where they argue that polluting States have duties of recognition as 
a consequence of violations of international law (see infra, section 2.2.a.).

Before both the ICJ and the ITLOS, SIDS harnessed existing international law to advance 
their policy objectives—including their continued existence as States with fixed maritime 
zones—claiming that their (progressive) interpretations were already part and parcel of the 
law. This is evident from both the introductory remarks of the Prime Ministers of Antigua 
and Barbuda and Tuvalu before ITLOS, as well as AOSIS’ statement before the UNGA Sixth 
Committee on the ILC’s work (see infra, (b)).44 As such, they use the fora available to them 
to help steer international law and international politics.45 
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(b) Codification and progressive development of the law

The ILC included the topic of ‘Sea-level rise in relation to international law’ in its 
programme of work in 2019.46 It was included following requests for inclusion by Tonga 
and the Pacific SIDS (Fiji, Kiribati, Marshall Islands, Micronesia, Nauru, Palau, Papua New 
Guinea, Samoa, Solomon Islands, Tuvalu and Vanuatu), represented by the Marshall Islands 
in 2017, and the Federated States of Micronesia put forward a proposal for its inclusion 
in the long-term programme of the ILC in 2018.47 It is on the basis of that Micronesian 
proposal that the Working Group eventually recommended ‘Sea-level rise and international 
law’ for the ILC. Debates on the topic started in 2021, after being postponed due to the 
COVID-19 pandemic. Since then, SIDS have been active in contributing to the ILC’s work. 

Some SIDS submitted individual comments to the ILC, either as a completely separate 
and comprehensive submission (Antigua and Barbuda, 202148 and 2024;49 the Maldives, 
2019;50 the Bahamas, 2024),51 or as a complement to the submissions by IGOs, such as the 
Pacific Islands Forum and AOSIS (Micronesia, 2019).52 The Pacific Islands Forum made three 
submissions to the ILC (2019,53 2021,54 2023),55 based on information it collected from 
individual members, as well as from regional organisations, setting out the relevant State 
practice with regards to the topics discussed.

AOSIS submitted its ‘Declaration of the Heads of State and Government of the Alliance 
of Small Island States (AOSIS) on Sea-level Rise and Statehood’ to the ILC, in which the 
members affirm that their statehood cannot be challenged by climate change-related sea-
level rise.56 AOSIS also addressed the UNGA’s Sixth Committee, commenting on the ILC’s 
latest work on Sea-level rise. It reiterated three important ideas, which were the subject of 
debate at the ILC: first, that the rationale underlying the SIDS’ statements on the issue of 
statehood were interpretations of international law as it stands, and that there are positive 
rules on the continuity of statehood; second, that the Montevideo criteria for statehood 
apply for the creation of States only, not for their continued existence; and third, that 
continuity of statehood is not a presumption to be rebutted, but a principle in international 
law.57 AOSIS also requested the ILC to offer a true path forward in its final report on the 
topic—which has not been finalised yet—instead of simply summarising its work up 
until then.58 

The contributions of SIDS on the issue of statehood, and the outcomes of the ILC work 
until now, will be discussed in more detail in section 2 of this report. 
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(c) General advocacy and policy initiatives

SIDS also advocate in multilateral fora, and through a wide range of broad political 
initiatives. First, they are active at the UNFCCC COPs, especially through AOSIS. For 
instance, during the most recent COP29 in Baku in November 2024, AOSIS delegates 
walked out of the overtime talks for not being sufficiently included,59 and their chairman 
stated that ‘[a]fter this COP29 ends, we cannot just sail off into the sunset. We are literally 
sinking’, emphasising the different situations of developed and developing States.60 From 
the very beginning of negotiations, AOSIS had emphasised the importance of accounting 
for the needs and concerns of those with the least capacity, who are at the same time most 
affected—including both SIDS and the Least Developed Countries.61 

Additionally, SIDS continue advocating within the broader context of the UN. At the 
UN Summit of the Future in September 2024, the Tuvaluan and Tongan Prime Ministers 
specifically emphasised the gravity of the challenges posed by climate change-induced sea 
level rises for their territories, identities, culture, and heritage.62 The Prime Minister of the 
Marshall Islands stated that ‘we will not be wiped off the map, nor will we go silently to our 
watery graves’.63 

As such, SIDS take every opportunity to express their concerns on the international 
stage, calling other States to action. Additionally, they have launched the ‘Rising Nations 
Initiative’.64 This empowerment and adaptation programme specifically aims to preserve 
SIDS’ sovereignty, protect their statehood, and safeguard the rights of affected populations 
through knowledge accumulation, digitalisation, and cultural preservation with the support 
of the rest of the world.65 



2.	Focus: contributions to the law 				  
	 on statehood

Through the above methods, SIDS have been integral participants in the debate around 
their continued existence as States. In order to highlight the pervasiveness of SIDS’ 
pathways for change, a short introduction to the law on statehood as it stands is 
useful. The following sections will explore in more detail the innovative interpretations 
championed by SIDS with regards to remedial recognition of statehood and the conditions 
for inter-State relations.

2.1. Current state of the law

Statehood is currently understood as being effective, meaning there is a factual situation 
underlying the legal fiction of the State.66 The 1933 Montevideo Convention outlines four 
fact-based criteria that an entity must cumulatively fulfil in order to become a State.67 

1.	 The entity must have a permanent population: the population must have permanently 	
	 settled on its territory, regardless of whether all of them hold its nationality.68  

2.	 The entity must have a claim to a defined territory. The ILC, in its work on sea-level rise 
and international law, defined territory as a ‘concrete physical scope—whatever its 
size—over which the State exercises its sovereignty and jurisdiction.’69 There is no 
minimum size requirement for this territory, as long as the entity is independent.70  
Territory does not need fixed, defined boundaries, nor must it be continuous.71 With 
regards to the inhabitability of a territory, which is especially salient for sinking SIDS, 
members of the ILC Study Group on Sea-level rise recalled that uninhabitability does 
not affect the qualification of a piece of land as territory under the UNCLOS.72 This 
could mean there is a basis for claims to sovereignty without inhabitable land mass. 
An important caveat, however, is that the UNCLOS does not define what constitutes 
territory for the purposes of statehood.73  

3.	 There must be an effective government, meaning that it exercises jurisdiction and 		
	 sovereignty over the territory and population in question.74  
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4.	 The entity must have the capacity to enter into relations with other States. It is thus 
sovereign and independent, and is only limited by the sovereignty of other States when 
acting on the international stage.  The notion of independence is central to statehood.  
It is especially salient for new States, since the independence of existing States is 
protected under the Charter of the United Nations.  Consequently, a State could 
continue to exist as a legal person even in the absence of effectiveness, if its integrity 
and independence are affected by an international wrongful act.  This again can be the 
basis for claims to continued recognition of sovereignty, based on wrongful conduct by 
other States under international environmental law (see infra).

Two crucial evolutions potentially influencing the position of SIDS are worth mentioning at 
this point.

First, the four Montevideo criteria are increasingly seen as applying only to the creation 
of a State, and not its continued existence, including by the SIDS:79 a State would not 
immediately be extinguished if one or more criteria were no longer fulfilled.80 There is 
a presumption of continuity of statehood, which is inextricably linked to the nature of 
international law as a system regulating the coexistence of separate, independent States.81  
This is arguably substantiated by examples of States no longer fulfilling one of the four 
criteria, and still being recognised as legal persons. The ILC mentions the Holy See, the 
Order of Malta, and the phenomenon of governments in exile.82 At the UNGA’s Sixth 
Committee meeting about sea-level rise and international law, several States emphasised 
the strong presumption in State practice favouring a State’s continued existence.83  
Notwithstanding this presumption, territory remains an important condition for the life 
of a State, especially in the case of SIDS. The general rule under the law of the sea is that 
the land dominates the sea, and it is the configuration of the coastline that determines the 
maritime zones a State can exercise (sovereign) rights over.84 This is particularly salient for 
SIDS, who are very much reliant on economic activities in the coastal areas, and on ocean 
resources.

Second, recognition fulfils a crucial role in the continuity of statehood, although it has 
never been codified, nor is it seen as a ‘condition’ for statehood per se.85 There are two 
accepted theories of State recognition, and the debate about which prevails remains 
unsolved.86 The first is declaratory recognition: recognition is merely a declaration of a 	
fact which already exists and does not outweigh empirical evidence.87 



The second is constitutive recognition: it is a legal, formal requirement for statehood, the 
absence of which is fatal to statehood.88 It is unclear whether there is a duty to recognise 
States which fulfil the Montevideo conditions. In any event, there is a duty not to recognise 
the consequences of breaches of jus cogens under international law.89 This can include 
a duty not to recognise the statehood of an entity that came about through breaches 
of peremptory norms.90 The latter duty is one that is harnessed by the SIDS in their 
argumentation before the ICJ (see infra 2.2.a.).

SIDS rely heavily on the concept of recognition in their advocacy for their continued 
existence as sovereign States. They aim to retain full independence and the capacity 
to have powers and responsibilities on the international level—not just possess certain 
rights.91 

2.2. SIDS’ legal innovations

a. Remedial recognition of statehood

Through the above-mentioned methods of advocacy, SIDS are contributing to a new 
understanding of global governance: they interpret the obligations of States in respect 
of climate change in a far-reaching manner. A prime example of these innovative 
interpretations can be found in the arguments the SIDS submitted to the ICJ in the context 
of its Advisory Opinion on the Obligations of States in respect of Climate Change92—the 
request for which had been initiated by several SIDS (see supra, section 1.3.(a)). 93 

The SIDS link the issue of statehood to the legal consequences of States breaching their 
obligations in respect of climate change. They argue that polluting States have a remedial 
duty to recognise their statehood, when they suffered a loss of territory as a consequence 
of breaches of peremptory norms of international law by the polluting States. They thus 
reverse, or at least reformulate, the current duty of non-recognition of the consequences 
of an unlawful act, into a duty of recognition. Indeed, under art. 41(2) of the Articles on the 
Responsibility of States for Internationally Wrongful Acts (ARSIWA), States are obliged not 
to recognise the illicit situation resulting from a breach of peremptory norms.94  

The SIDS have slightly different approaches to their formulation of the remedial recognition 
duty, but aim for the same end result. Vanuatu’s Written Statement and Comments were 
the clearest on this issue; it was the State spearheading the request for the Advisory 
Opinion.
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Mauritius, Vanuatu, and the Melanesian Spearhead Group (the Fiji Islands, the Solomon 
Islands, and Papua New Guinea) all referred to States’ obligation not to recognise as lawful 
any situation resulting from serious breaches of international law.95

Vanuatu explicitly made the link with the duty of non-recognition when arguing before 
the ICJ,96 and it referred to two other recent cases before the ICJ, where the Court decided 
in the same vein: the Legal Consequences of the Separation of the Chagos Archipelago 
from Mauritius in 196597 and Legal Consequences arising from the policies and practices of 
Israel in the occupied Palestinian territory, including East Jerusalem98 advisory opinions. In 
the latter case, the ICJ pronounced that States are obliged ‘not to recognise any changes 
in the physical character or demographic composition, institutional structure or status 
of the territory occupied (…).’99 The illicit situation not to be recognised in the SIDS’ 
circumstances is the extinction of statehood and the lapse of maritime zones.100 

This extinction of statehood would be illegal because it followed from breaches of the 
principle of self-determination, according to Vanuatu, Papua New Guinea, Kiribati, the 
Fiji Islands, Micronesia, and Tuvalu.101 These SIDS emphasise that the jus cogens and erga 
omnes right to self-determination102 is crucial in relation to States’ obligations concerning 
climate change, especially for indigenous peoples with their close ties to the land.103  
Indeed, climate change affects their potential to make free and autonomous choices about 
their political status, economic, social and cultural development.104 Some SIDS argue that 
breaches of this right to self-determination lead to additional legal consequences, other 
than non-recognition of the illicit situation: a duty on all States to recognise the continued 
enjoyment of their right in the same way they had previously been enjoying it—that is, as 
an independent State.105  

Vanuatu adds that other States identified the remedial recognition duty in relation to other 
rights: the principles of legal certainty and stability, the right of permanent sovereignty 
over natural resources, the right of States to survival, the principle of territorial integrity, 
the principle of stability of boundaries, and obligations of cooperation.106 The Bahamas, for 
example, insisted that the duty of cooperation in UNCLOS would entail the recognition of 
the continued statehood and sovereignty of SIDS vulnerable to rising sea-levels,107 since 
the presumption of continuity of statehood is a well-established principle of international 
law.108  



Vanuatu additionally argues that the duty of remedial recognition is not only the 
consequence of a breach of jus cogens, but that it can also be understood as ‘declaratory 
relief’ in the context of obligations of reparation and compensation for breaches of other 
international obligations.109 

These arguments demonstrate that these SIDS rely on a constitutive theory of recognition: 
recognition by the international community would suffice to keep their statehood and 
sovereignty from being extinguished. Their insistence on recognition of their statehood, 
either as a remedy or as a form of reparation, has been at the forefront of their current 
advocacy. The pending advisory opinion is one example of that, and the next section will 
offer a second example in the sphere of bilateral relations between States.

b. Altering the conditions for inter-State relations

Recognition as a condition for treaty relations

Tuvalu put the obligation of recognition of continued statehood into effect years before 
it was argued before the ICJ: it requires its treating partners in bilateral agreements to 
explicitly recognise its statehood in perpetuity. In 2023, it amended its Constitution to 
protect Tuvaluan statehood in perpetuity, regardless of climate change-related changes 
to its territory, as such effectively including a presumption of its own immortality.110 To 
uphold this constitutional protection, its foreign policy included the demand that all 
States it deals with in external relations recognise its statehood in perpetuity and its 
fixed maritime zones.111 Already in 2021, ‘Initiative 2’ of its ‘Te Ataeao Nei’ project aimed 
at securing Tuvaluan nationhood through diplomatic initiatives, obtaining bilateral and 
multilateral recognition of permanent Tuvaluan statehood and fixed maritime zones in all 
relations with other States.112  

A recent example of Tuvalu conducting its foreign relations according to that policy is the 
conclusion of the Falepili Union Treaty with Australia, which entered into force in 2024. 
This Treaty contains the following unambiguous clause: ‘The Parties recognise (…) the 
statehood and sovereignty of Tuvalu will continue, and the rights and duties inherent 
thereto will be maintained, notwithstanding the impact of climate change-related sea-level 
rise.’113 It moreover would allow a quota of Tuvaluan citizens to relocate to Australia under 
favourable conditions, and foresees financial support from Australia to assist Tuvalu in its 
climate security.114 
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A similar clause, respecting and protecting Nauru’s sovereignty, was added in the 2024 
Nauru-Australia Treaty.115 Papua New Guinea’s Constitution also declares that its national 
sovereignty is absolute and could never be undermined by foreign assistance of any 
sort.116 Additionally, Fiji’s 2021 Climate Change Act recognises the need to safeguard Fiji’s 
sovereignty and maritime zones through its regional and international policies.117

 
Tuvalu’s initiative in particular shows that it relies on recognition of statehood under 
international law as constitutive. It has carefully worded what, precisely, is to be 
recognised by the partner-State: they must secure statehood in perpetuity, and not merely 
participation in the international legal order or international legal personhood.118

Consequently, they are differentiating their situation from that of other existing 
deterritorialised entities, such as the Holy See or the Sovereign Order of Malta: these have 
legal personality, but are not States.119 Undoubtedly, SIDS are arguing for the recognition of 	
a new type of State: a deterritorialised State with fixed maritime zones.

Deterritorialised statehood with maritime sovereignty

Through the way SIDS are advocating for the recognition of statehood and sovereignty 
for deterritorialised entities, they are altering how States represent themselves in 
international relations. Indeed, they emphasise that the issue of rising sea-levels is not 
solely about territory, but is chiefly about political independence, sovereignty, and self-
determination.120 By arguing for deterritorialising statehood—that is, for the recognition of 
States without a territory—they take the claims for remedial recognition one step further, 
moving away from the traditional notion of statehood as effectiveness.121 

SIDS argue that it is not because the land disappears that the nation—and thus the State 
as an agent on the international plane—should also disappear: land and nation, territory 
and sovereignty, can be detached once a State exists.122 They are able to argue as such 
since sovereignty is understood differently by Pacific Islanders due to their history of sea 
voyages and their understanding of their relation to the ocean.123 As such, SIDS state that 
deterritorialisation, combined with a fixation of existing baselines and maritime zones, could 
form a sufficient basis for them to exercise their right to self-determination and sovereignty.

/  18



Both individual SIDS and the PIF have been implicitly and explicitly suggesting that 
the basic principle of the Law of the Sea—that the land dominates the sea124—could be 
overhauled in favour of purely maritime sovereignty. Purely maritime sovereignty, in this 
view, would include the fixing of the current baselines so that the SIDS’ maritime zones 
form the basis for their exercise of sovereignty. 

For example, the PIF members signed the ‘Declaration on Preserving Maritime Zones in the 
face of Climate Change-related Sea-level Rise’, which states that nothing in the UNCLOS 
excludes the fixing of maritime zones, notwithstanding climate change-related sea-level 
rise.125 They also stated their intention not to review and update their baselines and 
maritime zones.126 

Additionally, several SIDS argued—in their submission before the ICJ127 and elsewhere128—
that the fixing of baselines, as publicised in accordance with art. 16 of UNCLOS, would not 
be contrary to its spirit, would respect the principles of stability and equity, and that other 
States would have the obligation to recognise those fixed baselines.129 

As long as SIDS do not relocate and acquire new sovereign territory, their sovereignty 
would be grounded in maritime space.130 This argument turns a core principle of 
international law on its head: rather than claiming that States determine maritime zones, it 
would be the maritime zones creating a basis for statehood.

This alone, however, is not sufficient to give shape to an entity that qualifies as a State: 
sovereignty needs to be performed in some way.131 Tuvalu has proposed an innovative 
solution to give shape to deterritorialised States: digital statehood. In 2021, it announced 
that its Future Now Project (Te Ataeao Nei) included efforts to ‘digitise all Government 
administrative services and establish digital archives of Tuvalu’s history and cultural 
practices to create a digital nation.’132 In this way, it would continue performing the 
requisite sovereignty functions for a dispersed Tuvaluan people.133 

While the continued existence in the global legal order as a deterritorialised State would 
safeguard the possibility of relations between States, it deeply impacts the way States 
relate to each other. First, the physical population of the sinking SIDS will have to move to 
another State’s territory, and will thus fall under another State’s jurisdiction, regardless of 
their nationality.134 
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Second, questions arise as to the government: it is no longer a centralised actor, exercising 
sovereignty over a defined area of the globe in which it resides, but a floating actor. 
Tuvalu’s digital nationhood proposal includes a possible solution. It makes use of spatial 
computing technologies to link the virtual component of their digital nation to a specific 
physical space, projecting the GPS coordinates of Tuvalu on their home screen.  As such, it 
is argued that Tuvalu is ‘reterritorialising’ through the linkage between maritime space and 
cyberspace.136 

By arguing for deterritorialisation, the SIDS subscribe to a flexible conception of 
statehood, claiming that changes in population, territory, government, or all three, do not 
necessarily lead to State extinction.137 Tuvalu’s proposal emphasises continued agency and 
representation, regardless of the disappearance of territory, showing radical ownership 
of the future instead of passively awaiting extinction with the loss of its territory.138  
The viability of a project of deterritorialisation—and of the acceptance of new types of 
international legal persons—is deeply connected to historical contingency and the context 
of the impending loss of statehood.139 
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3.	Implications

3.1. New questions arise 

SIDS strive for a fairer conception of statehood, accounting for both the factual and 
legal context of a loss of territory.140 They contribute to a pervasive rethinking of global 
governance frameworks, especially in the context of the law on statehood. Not only 
are they enhancing the stringency of obligations on other States, but their proposed 
transformation of their own status on the international plane also has a deep impact on 
how States relate to them. Their chosen pathways for contributing to the evolution of 
international law and relations give their end goal strong chances of success. 

Nevertheless, while their innovative, flexible views on statehood and its remedial 
recognition are intended to respond to their own victimhood, the consequences of 
accepting such conceptions could be more far-reaching. The impact of the SIDS’ 
contributions is twofold: on the one hand, influencing the broader ways in which the 
international community responds to the effects of climate change; on the other hand, it 
specifically affects the law on statehood in general, covering situations outside of climate 
change-related problems.

With respect to the broader effects of climate change on international law, several 
examples suggest that there is a need for a new understanding of how political entities 
share space on Earth. On the spectrum between fixing current borders and far-reaching 
flexibility, different approaches to the changing natural environment exist. Such issues are 
evident in several current examples. 

First, national borders have already been affected by climate change-induced natural 
events. For instance, the melting of glaciers in the Alps on the border between Switzerland 
and Italy has led them to revise their boundary through bilateral agreements.141 A similar 
problem has arisen on the border between India and Bangladesh, where worsened 
monsoons change the flow of tributaries determining the shared border, and in the Sahel 
due to desertification.142 An issue of river flow change due to natural phenomena over 
time on the border between Benin and Niger even led to an ICJ case in 2005.143 Adopting 
the SIDS’ proposed ‘conservative’ approach of recognising the pre-climate change 
geographically exact territorial delimitations might be less evident when natural borders 
are concerned. Indeed, when a border is formed by a river, for instance, and the river’s flow 
is altered, one of the States will lose sovereign rights over that part of the river, which 
could deprive them of resources. 
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As such, instead of adhering to geographical coordinates, States might be willing to give up 
some territory in order to retain the natural border. Additionally, whereas the redrawing of 
the frontier between Switzerland and Italy happened amicably—as was the case between 
Italy and Austria, who agreed on a moving border to account for melting glaciers144—the 
same cannot be said for all such situations. For example, the border between Argentina and 
Chile on the Southern Patagonian Ice Field remains disputed.145 Even more controversial is 
the case of the Kashmir region: the Line of Control demarcating the ceasefire line between 
India and Pakistan ends at the Siachen Glacier, which is unmapped and disputed, and which 
is a strategically important area for both States, thus only contributing to the instability 
in the border region.146 In this case, there are no agreed upon geographical coordinates to 
fall back upon. Agreement between the border States is highly unlikely, yet the effects of 
climate change continue to have an impact on the region. As such, the SIDS’ solution would 
not be able to offer solace in controversial and unstable circumstances.

A related issue is that of the melting ice caps in both the Arctic and Antarctic, which 
can have different consequences. In the Arctic, existing disputes about territorial and 
maritime borders, specifically those concerning naval passages and continental shelves, 
might be exacerbated.147 Moreover, approaches to such disputes in the Arctic might 
conversely offer perspectives for SIDS as well: Canadian Inuits are known to live on the 
ice between Canadian islands, and in international negotiations over the Arctic, their 
living on the ice has allowed it to be treated as an extension of land.148 This could lead to 
a discussion on artificial islands or purely maritime sovereignty. The melting of the ice 
mainly raises questions for the opening up of water passages that could become navigable 
for extended periods of time, and might be qualified as straits.149 In the Antarctic, the 
Antarctic Treaty precludes States from making any new territorial claims.150 The question 
arises as to whether that would also apply to any climate change-induced alterations to 
those territories that fall under historical claims, and their respective territorial waters. In 
essence, that does not entail any new claims—yet would impact the equilibrium. The SIDS’ 
position, claiming for conserving the geographical coordinates of a States’ sovereign zones, 
does not fit with the particulars of the situation at the poles, just as it did not sit well with 
the situation of controversial border disputes as demonstrated above.



Additionally, rising sea levels do not only affect islands, but also coastal States. Changes 
in maritime borders can be especially salient for those States. If it were argued that they 
could also fix their baselines, following the example of island States, then there could be 
evidence of the emergence of a customary rule allowing all States to fix their baselines. For 
now, however, there is no sufficiently widespread and consistent State practice and opinio 
juris. A slippery slope could follow from the SIDS’ argumentation on fixing their baselines, 
to the effect that there might arise arguments for a fixation of all borders, natural or not, 
territorial or maritime, in case of climate change-induced shifts, which would be far from 
undisputed—as demonstrated in this section.

Finally, climate change does not only affect the territory requirement for statehood, but 
can have drastic impacts on population. Not only do climate change-induced natural 
disasters affect a State’s habitability—as is the case for the SIDS—but they exacerbate 
the already precarious situation of displaced persons, the majority of whom live in areas 
vulnerable to the effects of climate change.151 As such, populations will necessarily become 
much more movable, endangering a second requirement for statehood. This shows that, 
at least for the continued existence of States, a new conception of statehood might be 
necessary in light of climate change.

All of the above examples demonstrate that climate change in general can have far-
reaching consequences for State borders, outside of rising sea levels and maritime zones. 
The SIDS’ argumentation for remedial recognition of their territories, irrespective of 
physical changes, works particularly well for their own specific consequences, yet is not 
always compatible with different circumstances. Nevertheless, it can serve as inspiration 
for other States dealing with different consequences of climate change. 

With respect to the state of international law beyond climate change-related 
developments, the SIDS’ claims and argumentation could have far-reaching consequences: 
willingly or unwillingly, they could be at the origin of a sea change. 

For example, Tuvalu’s claims to statehood in perpetuity raise broader questions for treaty 
law. Tuvalu’s treaty partners, such as Australia, who agreed to recognise its statehood in 
perpetuity, would remain bound by those obligations in perpetuity. While perpetual treaty 
obligations are not expressly prohibited or regulated by the Vienna Convention on the Law 
of Treaties (VCLT), it does deal with the application of successive treaties treating with the 
same subject.
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In accordance with article 30(3) VCLT, a newer treaty between the same parties about the 
same subject could displace an earlier one. Should the parties differ, then with respect to 
third States, relations will be governed by the newer treaty. Should Tuvalu’s statehood 
cease to exist, despite its own best efforts, then Australia’s obligation to recognise it 
in perpetuity in relation with other States could extinguish along with it. This begs the 
question as to what value a treaty obligation to recognise statehood in perpetuity could 
have. Since it is unclear whether recognition is declaratory or constitutive, the effect 
of obligations to recognise statehood is uncertain as well. This is a broader concern 
for SIDS, since they rely heavily on recognition. If the criteria for statehood, especially 
territory, are decoupled from continued existence as a sovereign State, then recognition 
by the international community becomes increasingly important, influencing the debate 
on whether recognition is declaratory or constitutive of statehood. A third way may 
be envisaged: recognition is mainly declaratory, but in case of mass recognition or non-
recognition, this can create a fact.152 

Another novelty with possibly wide-ranging consequences for international law lies in the 
use of digitalisation as a medium for statehood. Fleur Johns broached this topic in her 2023 
book, #Help: Digital Humanitarianism, which explores how traditional territorial States 
today are already transformed through digitisation. Her arguments are a fortiori applicable 
to fully digital statehood. Johns states that digitisation of the State does not only affect 
the representation of the State, but also the way a State goes about fulfilling its functions: 
instead of an analogue logic, a digital State would overwhelmingly rely on digital logic.153  
Johns explains how this logic manifests itself throughout the four Montevideo criteria, in 
light of increasing digitisation. With respect to the permanent population criterion, Johns 
states that the population is increasingly visualised in terms of actionable data, instead 
of people.154 With respect to territory, Johns remarks on the twofold consequences of 
digitalisation on territory: on the one hand, territory is seen as increasingly fragmented 
and unstable, due to it being rendered ‘informational’; on the other hand, conversely, the 
territoriality of satellites and other types of digital infrastructures, such as servers, becomes 
more and more significant.155 Digitisation of territory moreover allows for a more precise 
and granular differentiation between pieces of territory in border areas.156



Johns emphasises, however, that the digital capacities that lead to the ‘datafication’ 
of territory are held not by States, but by companies that put it up for sale.157 Whereas 
this already leads to dangerous inequalities among territorial States, the effect of such 
commodification of territorial data is particularly problematic for a State that only exists 
in the virtual space, which could become dependent on market- and profit-oriented 
companies. This in turn could impact the right to self-determination. With respect to 
the government criterion, Johns points out that political leaders increasingly emulate 
technology leaders’ positions when they fulfil State functions.158 Finally, with respect 
to States’ relations with other States on the global plane, Johns highlights that the 
inequalities between data collection and analysis between States, and their dependence 
on private companies, might also impact their interrelations as equal sovereign States.159  
Overall, digital statehood might thus be far more consequential than imagined in 
first instance.

From a broader perspective on statehood, SIDS might set a precedent for controversial 
entities to have a claim to deterritorialised statehood—through their argumentation 
for a stringent obligation of remedial recognition of continued statehood on States 
internationally responsible for the loss of territory.160 This is especially salient for entities 
which lack the component of territory in some way, but are still recognised by a large 
swath of States—think of the legal status of the State of Palestine. Since the recent 
(careful) advisory opinion of the ICJ, there has been an opening to remedial recognition 
of statehood, or at least, the non-recognition of the consequences of the violation of 
self-determination.161 The SIDS’ advocacy might have a profound impact on this area 
of international law, depending on what the ICJ decides in its advisory opinion on the 
Obligations of States in respect of climate change. A reconceptualisation of statehood as 
deterritorialised also raises hypothetical questions about entirely new types of entities: 
would spaceships floating in space qualify for statehood if they could perform sovereignty 
in some way that is not connected to territory on Earth?
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3.2. What we can learn from SIDS

With the current shifts of geopolitics and the move towards a more multipolar world, the 
SIDS’ strategies to have their interests respected might be more effective than ever, as 
regional and sub-regional actors gain in influence. SIDS are already adept at harnessing 
these fora for their purposes, contributing to law-making and alliance-building at several 
levels. Sub-regional actors, especially smaller Global South States, could take on a more 
central role in international negotiations and law-making, particularly in addressing 
contemporary challenges such as climate change. The broad strategy of legal statecraft 
employed by the SIDS could serve as a blueprint for smaller States to follow. 

This section highlights the most important aspects of the SIDS’ argumentation that other 
actors could learn from, even when taken out of the specific context of their struggle for 
continued statehood. At the very least, their strategy is a useful one to be aware of for its 
potential impact on global governance.

1.	 SIDS heavily rely on alliances and intergovernmental organisations to strengthen their 
voices in international negotiations and on the global plane as a whole, increasing the 
impact of their statements and better protecting their interests. Moreover, they do 
not rely on one singular forum, but have become members to different organisations 
with distinct purposes. This allows them to defend their various interests in the most 
appropriate way, allying with like-minded States encountering similar challenges.

2.	 SIDS mobilise existing, authoritative institutions, such as the ICJ and ITLOS, as part 
of their broader strategy of advocacy. By doing so, they harness the legitimacy of these 
institutions in order to delegitimise stronger States that breach international law. 
This fits within strategies of legal statecraft or lawfare, which are especially salient 
for smaller States. At the same time, SIDS are active in the field of codification and 
progressive development of the law. Thus, they cover both the origin of the law, and 
the way it is being interpreted by courts, maximising their possible impact.



3.	 By actively involving themselves in both the creation and interpretation of international 
law, SIDS steer its development. This not only has consequences for their particular 
circumstances—continued statehood in the face of loss of territory due to climate 
change—but also impacts the broader applicable regimes. For instance, the SIDS’ 
argumentation for a remedial recognition of statehood after an internationally 
wrongful act might have consequences beyond the law on statehood, leading to a 
general reinforcement of the negative duty of non-recognition of the consequences 
of an unlawful act. They add in a positive aspect that can add symbolic or even strong 
legal value in cases of other types of breaches: it comes down to a duty of recognition 
of the initial state of affairs where a breach of international law disrupts the status quo. 
A second example of this broader impact on international law can be gleaned from 
their interpretation of UNCLOS as allowing for the fixing of baselines. As stated above, 
that would not only have consequences for island States’ maritime zones, but could 
also affect maritime delimitations between coastal States. 

4.	 SIDS have moreover demonstrated an impressive degree of creativity in the 
interpretation of international law, encouraging flexibility in their representation on the 
global stage. This refers, for example, to the inclusion in bilateral treaties of obligations 
for partner States to recognise continued statehood, and to Tuvalu’s willingness to 
continue existing as a digital nation if necessary. The previous section has shown that 
such a transformation would have far-reaching impacts on its statehood in practice, 
at least within the intellectual framework on statehood created in the Montevideo 
Convention. Combining such creativity and flexibility with their broader jurisprudential 
and advocacy strategies, the SIDS have effectively offered a blueprint for how smaller, 
less-developed States can deal with contemporary challenges in international law and 
relations in a way that maximises impact. 

In conclusion, SIDS’ political and legal contributions in multiple international fora have 
many implications on global governance frameworks, and are bound to influence the 
evolution of the law on statehood—and international law in general—for the future.
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